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of National Lumber Co. v. Tejunga Valley Rock Co., 4 in which 
the court proceeded upon the assumption that the account stated 
superseded and extinguished the original obligation so that it no 
longer existed as a cause of action. 5 

While this doctrine is not deprived of all of its severity by 
the recently decided case of Mercantile Trust Company of San 
Francisco v. Doe, 6 yet its scope is modified. The doctrine therein 
adopted is that the rendering of an account does not necessarily 
change the character of the items from an open account into a 
stated account or account rendered. The rendering of the account 
is only a circumstance which with others may or may not establish 
an account stated. To turn an open account into an account 
stated, a statement must have been rendered with a view to ascer- 
taining the balance, and making final adjustment of the matter 
involved in the account. In other words the effect of the render- 
ing of the account is made to depend upon the intention of the 
merchant, and that intention is of course a matter of fact to be 
determined from all the circumstances of the case. 

The harshness of the doctrine whereby the original obligation 
was superseded and extinguished by the account stated, lay in 
depriving the merchant of his original obligation and in substitut- 
ing a new contract therefor, when this was opposed to the real 
intention of the parties. Under the doctrine of the principal case 
the merchant is still at liberty to render his accounts, and unless in 
so doing he manifests an intention to arrive at a final determination 
of the matter involved in the account, he will not lose his right to 
bring his action upon the original obligation. However, unless the 
legislature extends the statute of limitations in the case of .accounts 
stated as it has in open accounts, the merchant who renders an 
account will always be in danger of having it considered as an 
account stated and hence barred after two years. 

T. B. R. 

Constitutional Law: Blue Sky Legislation: Due Pro- 
cess: Interstate Commerce.— The courts have universally held, 
in the application of the fourteenth amendment, that no person 
can be directly deprived of the right to carry on business unless 
the restriction is justified by the police power. All legislation 
which is a restraint upon liberty or which deprives a person of 
property, to be justified under the police power, must secure a 
recognized social interest. 1 In no case can the personal liberty of 
a citizen and his rights of property be invaded under the mere 
guise of police regulation. Wherever the law imposes arbitrary 



* (1913), 22 Cal. App. 726, 136 Pac. 508. 

5 2 Cal. Law Rev., 50. 

6 (Dec. 31, 1914), 20 Cal. App. Dec. 13; rehearing denied Mar. 1, 
1915. 

i Mugler v. Kansas (1887), 123 U. S. 623, 661, 31 L. Ed. 205, 8 Sup. 
Ct. Rep. 273, 297. 
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and wholly unnecessary conditions upon a right to maintain a 
business it amounts to an invasion of liberty and the right of 
property. 2 The courts have recognized the propriety of protecting 
society from fraud 3 by requiring peddlers 4 and pawn brokers 5 
to take out licenses. They have sustained regulations requiring 
food to be correctly labelled whether it is the subject of inter- 
state commerce or otherwise. 8 They have justified the exclusion 
of deleterious substances though introduced from other states, 
on the ground that such articles are not legitimate subjects of 
commerce. 7 State inspection laws and quarantine laws have 
been held valid if reasonable. 8 The same principle has been 
extended to the protection of game, 9 and to the regulation of 
insurance companies and banks. 10 

Highly paternalistic in their essence there have been passed 
in the last few years statutes termed "Investment Companies 
Acts", more popularly known as "Blue Sky Laws", which are 
designed to protect the unwary from fly-by-night speculative 
enterprises. Under these acts a citizen of another state, owning 
and having stocks and other securities of well-established and 
salable value is prohibited from selling them in the state unless 
he first meets the exactions of a law which provides heavy 
penalties for failure to comply with its provisions. There is 
a period of time, usually thirty days, before permission is given 
and then such permission rests upon the discretion of a com- 
mission or officer designated. In William R. Crompton Company 
v. Allen, 11 and Bracy v. Darst, 12 the courts decided the laws of 
Iowa and West Virginia unconstitutional on the grounds that 
they were contrary to the fourteenth amendment and also 
amounted to an interference with interstate commerce. On the 
first ground, it would seem that the decisions are correct. Some 



2 Ex parte Whitwell (1893), 98 Cal. 73, 32 Pac. 870; citing Ex parte 
Sing Lee (1892), 96 Cal. 354, 31 Pac. 245. 

3 Plumley v. Massachusetts (1894), 155 U. S. 461, 39 L. Ed. 223, 15 
Sup. Ct. Rep. 154. 

* People v. Russell (1883), 49 Mass. 617. 

5 City of Grand Rapids v. Braudy (1895), 105 Mich. 670, 64 N. W. 29. 

6 Plumley v. Massachusetts, supra, note 3; People v. Marx (1885), 
99 N. Y. 377, 385, 2 N. E. 29. 

'Bowman v. Chicago & N. W. Railway (1888), 125 U. S. 465, 31 
L. Ed. 700, 8 Sup. Ct. Rep. 689; License Cases (1847), 5 How. 504, 599. 

s Savage v. Jones (1912), 225 U. S. 501, 32 Sup. Ct. Rep. 715. 

9 Silz v. Hesterberg (1908), 211 U. S. 31, 29 Sup. Ct. Rep. 10. 

"Noble Bank v. Haskell (1911), 219 U. S. 104, 31 Sup. Ct. 186; see 
25 Harv. Law Rev. 372; see also Otis v. Parker (1903), 187 U. S. 606, 
47 L. Ed. 323, 23 Sup. Ct. Rep. 168. See State v. Dodge (1904), 76 Vt. 
197, 56 Atl. 983; People v. Gillson (1888), 109 N. Y. 389, holding a law 
restricting the sale of trading stamps to be unconstitutional. 

"(1914), 216 Fed. 537. 

12 (1915), 218 Fed. 482. See Alabama & New Orleans Transporta- 
tion Co. v. Doyle (1914), 210 Fed. 173 declaring the Michigan Invest- 
ment Companies Act unconstitutional. 
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of the securities affected are of sound value and, considering 
that the nature of modern finance demands quick sales, any de- 
terrent put upon a sale would cause a paralysis of the business. 
Hence, it would seem that the fraud and opportunity of fraud 
are not so great as to justify drastic legislation which impairs 
the freedom of an individual to buy and sell, as he chooses, legit- 
imate subjects of ownership. 

Assuming that the Investment Companies Acts are within 
the due process clause, the question is next presented as to 
whether the prevention of foreign individual and corporation 
owners from selling their securities within the state is an unlawful 
interference with interstate commerce. In the light of the present 
development of commerce, stocks, bonds and securities of all 
kinds may be considered as articles of commerce. 18 Anything 
which can be bought and sold has been held to be the subject of 
commerce. 14 The subject matter of commerce includes "things, 
goods, chattels, merchandise, and persons;" 15 the fact of com- 
merce includes the negotiation of the sale of goods 16 and the 
purchase of goods between citizens of different states. 17 The 
negotiation of the sale of goods within the state by a person 
employed to solicit for them is interstate commerce where the 
goods are sold with a view to their introduction within the state. 18 
The modern tendency is to consider stocks and bonds as anal- 
ogous to chattels and this puts them within the subject matter 
of commerce, causing any sale of them within the state, or ne- 
gotiation for their sale with a view to their introduction to fall 
within the fact of commerce. Therefore, looking upon stocks, 
bonds and other securities as subjects of interstate commerce any 
direct interference with their sale will be an unlawful burden 

"Alabama & New Orleans Transportation Co. v. Doyle, supra, 
note 12. Things held commerce: sending instruction through the mail, 
International Text Book Co. v. Pigg (1910), 217 U. S. 91, 30 Sup. Ct. 
Rep. 481; Lottery tickets, Champion v. Ames (1903), 188 U. S. 321, 47 
L. Ed. 492, 23 Sup. Ct. Rep. 321; contracts to introduce goods, Stewart 
v. Michigan (1914), 232 U. S. 665, 58 L. Ed. 786, 34 Sup. Ct. Rep. 476; 
Crenshaw v. Arkansas (1913), 227 U. S. 389, 57 L. Ed. 565, 33 Sup. Ct. 
Rep. 294. 

14 International Text Book Co. v. Pigg, supra, note 13. 

is McCall v. California (1890), 136 U. S. 104, 34 L. Ed. 391, 10 Sup. 
Ct. Rep. 881; Champion v. Ames, supra, note 13. 

16 Stockard v. Morgan (1902), 185 U. S. 27, 46 L. Ed. 785, 22 Sup. 
Ct. Rep. 576; Caldwell' v. North Carolina (1902), 187 U. S. 622, 47 L. 
Ed. 336, 23 Sup. Ct. Rep. 229. 

1T Buttfield v. Stranahan (1914), 192 U. S. 470, 24 Sup. Ct. Rep. 349. 

is Robbins v. Shelby Taxing District (1887), 120 U. S. 489, 30 L. Ed. 
694, 7 Sup. Ct. Rep. 592; see also Schollenberger v. Pennsylvania (1897), 
171 U. S. 1, 43 L. Ed. 49, 18 Sup, Ct. Rep. 757. Where there is no con- 
templation of the introduction of the article interstate commerce is not 
involved, Ware & Leland v. Mobile County (1908), 209 U. S. 405, 52 L. 
Ed. 855, 28 Sup. Ct. Rep. 526; Insurance contracts are not subjects of 
commerce, Paul v. Virginia (1868), 8 Wall. 168; New York Life Ins. 
Co. v. Deer Lodge County (1913), 231 U. S. 495, 34 Sup. Ct. Rep. 167. 
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upon interstate commerce. 19 These laws cannot be sustained 
on the ground that they are inspection, quarantine or licensing 
laws, 20 as they set up an arbitrary standard to be fixed by in- 
dividuals who may prohibit the sale, for a considerable time at 
least, of securities which they believe may result in loss to the 
purchaser. As such, they cast restraint on the exchange of 
commodities which are subjects of a commerce, national in its 
character, and the right to impose such restraint lies exclusively 
within the federal power. 21 

The California Investment Companies Act exempts from the 
commissioner's control all corporations, associations, co-part- 
nerships and companies subject to federal control. Most of the 
companies selling "Blue-Sky" investments are organized under 
the laws of foreign jurisdictions or can easily be so organized. 
If such companies or their agents in the interstate sale of their 
securities are to be held to be engaged in interstate commerce 
and thus subject to federal control, the California act in exempt- 
ing them fails to reach the evil which exists. Assuming this to 
be true, a possible method of control is suggested. An act 
might be passed by congress similar in principle to the Webb- 
Kenyon Act, which would give the state power to prohibit the 
introduction of securities unless introduced in compliance with 
the state law. However, this would not eliminate the due process 
objection. 

C. R. S. 

Constitutional Law: Right of a State to Impose a 
License Tax upon Foreign Corporations : Burden upon Inter- 
state Commerce. — In the case of Albert Pick & Company v. 
Jordan, 1 the California Supreme Court has upheld as constitu- 
tional the corporation license tax of 1905 2 with amendments 
thereto, and the corporation license fee prescribed by the political 
code. 3 A former note in the California Law Review 4 had occasion 
to consider these statutes and intimated that the former, which 
imposed a maximum amount of two hundred and fifty dollars, was 
constitutional but that the latter, with unlimited graduation, was 
not. Our Supreme Court in upholding both taxes has expressly 
reversed a former decision of its own upon this question. 5 The 



19 Robbins v. Shelby Taxing District, supra, note 18. 

2 » Standard Stock Food Co. v. Wright (1912), 225 U. S. 540, 56 L, 
Ed. 1197, 32 Sup. Ct. Rep. 784; Alabama & New Orleans Transportation 
Co. v. Doyle, supra, note 12. 

21 Bowman v. Chicago & N. W. Ry. Co., supra, note 7. 

1 (Dec. 15, 1914), 48 Cal. Dec. 559, 145 Pac. 506. Also the case of 
Melville Clark Piano Co. v. Jordan (Dec. 15, 1914), 48 Cal. Dec. 577, 
145 Pac. 516. 

2 1905 Stats. Cal. 493, and amendments thereto. 

a Cal. Pol. Code, § 409, subd. 4, formerly § 416, subd. 4. 

4 2 Cal. Daw Rev. 321. 

5 Mulford Co. v. Curry (1912), 163 Cal. 276, 125 Pac. 236. 



